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109 VOTES AND PROCEEDINGS
: , v - -
Ttvia believed that in thé passage of this act the governor was never thought of by the !egislaturq& !
they kmesy they could not x'cach!.r)jm by any legislative act in such a manneras to increase his pows.
ers ov his dutics, they being detined and limited by the constitution, By no sound construction,.
can the militia law ot 1811 be applied to the governor. The 31st seetion referred to, subjects those
tPwhom it gives pay and rations to the rules and regulations of the articles of war, but the govemo;{:
casnot be subjected by the legislature to the ryles and articles of war unless the constitution be
changad  Thut section gives pay and 1htians to the militia created by the law of which it is a part;

~ bul th€ lw no where makes the governor a militia man. To ascertain who are entitled to pay anii.ﬁ‘,

!

‘thé regular land and sea forces under the laws of the state, yet he is neither a part of the militia or

‘2 committee of this house upon those resolutions, although approved and adofted by the house:

rattons under the clause in question, we nust first determine who are the militia meant by this law,.
T'he first section of the law describes with precision what description of persons, in its own words,
“!shall be subject to do militia duty utider this act.”” This description of persons when ¢alled intg
actual sefvice, constitute the militia of this state that are entitled to the pay and rations provided in |
the 31st section of.the law. Bat this does not embrace the governor of Maryland. Again, the
12les and regulations by which the militia of this state shall be governed, at the end of the 4th sec.
tion of thelaw, embraces every militia man and every militia officer. A provision is thersin made
furtryingby courts martial every militia man and every militia officer, for offénces agaiustthe mili.
tia lagg—but there is nothing in these provisions which extends to the governor. Fhereisno courg
totry him, there can be nogpe~he is no commissioned officer—the legislature can by 1.0 act of theirs .
mﬁf g.vernor a militia man or a militia officer. The constiution mak¢s the governor coms,
munder in chief of the militia of the stute, and obliges him to command in person when the coun. |
c1l advise it, but it does not by any means follow, that because he is commander in chief of ‘the mj-
litia that he is a miltia officer. He is also cottmander in chief of the regular land and sea forces;
under the laws cof the stute; Yet he is neither a general or an admral. }%e is .emphatically governd
or of/Maryland, and in virtue of his office as governor has alone 'the direction of the militia and of

of theregul®: land or séa forces of the state. . ‘
.. By the constitution of the United States, article 1st, section 8, congress have power “to provide
'fO\rcgliing forth the militia,” and by article 2, section 2, ¢‘the president shall be cammander in chief
of/'t.he militia of the several states when ca led into the actual service of the United States.” The
coybtitution of the United States is paramount te and contrels the state constitution. Congress and |
the president acting together have full'power over the militid. If then the governor ¢an be, bya
legislative act, made a part'of the militia, he may be called into the service of the United States. The'
constitatien-wouid then in this particular be rendered a nullity and the state deprived of both its |
governor and commander in chief—then indeed lie would be subject to martial law; bat this nevér
can be admitted SRR T : ' o R
The proceedings of the house of defegates at their lass session remain to be considered, The
resolutions submitted.go the house on the 3d of January, 1814, contain a clear and specific proposi
tion to give to the governor an additional compensation for his services in casehe had been or
should be called-Lo€Command the militia in person. - Had these resolutions begn adopted by the
house of delegates without any reference to a committee, this act would have given no right io the
governor to an additional compensation fof his services, because by our constitution the public mo-
ney catinot be patd away or appropriated to any purpose without a concurrent vote of both‘branch‘e’?}_
of the legislature. - If then, an adaption of these resolutions by the house of delegates could t
Justify the payment of this money, it would be dfuseless waste of time to prove that no repert of

could justify that payment. 1f it be urged. that this report is evidence of the opinion of this house,
thata law pre-existed to entitle the governor to this pay-and rations, it is answered tiat it is the pro-
vince of this house'in conijunction with the senateto legislate, and not to expound laws, but the ex
position of one brarch of the legistature without the concurrence of the other is 2 slender founda.’
tion indeed whereupon topresume a law. - Fhe executive council of the state are men capable of.
exponnding the law for themselves, and must be held responsiblé to the state fora sound and jusf
exposition, But the report expresses no opinion as to the pre existince of 2 law that gntithg' the.
governor to pay and rations-f calied to'command the militia ir person, unless it can be shewn' that-
the govern®risa partof the miftia. 7~ - . o . o T
Atthe last session of the legislature no application of the public money had been made which-
imposed upen the house of delegates a necessity to act ugon. the question now under consideration. |
The sitaation of the house of delegates is at this-time very different ; the pnblic money has been
paid awny, and we, the house of delegates are bound by the constitution to say whether rightfuily of’
not. Therefore, ' S o f - I
‘HResolved, That the governor was not under any éxisting law entitled to the $1643 63, paid to him'
by the treasurer-of the Western Shore, on the firstsday of February, 1814,-and that he be requestéd’
to refund the same to the treasarer aforesaid. The ‘yeas and nays bé'?)g’ required, appeared ay
v - ,

foilow ; .

~ ArFRMATIVE —Messrs. Randall, Warner, Stansbury,  Harryman, Duvall, Emory, Burgess,
Wright, Stevens;Forwood, of Jb. Dallam, Barney, Kell, Tilghman, Schnebly, Gabby, Mason.—17

NecaTtive—Mr. Speaker, Messrs. Millard, Neale, Blackistone, Causin,.Hood, Worthington,
Hopkins, Gray, Reynolds, Turner, Jenkins, Caldwell, Hambleton, Seth, A. Hands, Bayly, Cott:

~ man, Long, Griffith, Beard, Hogg, Evens, Beall, Waring, Van Horn;, Williams, Quinton, J. Tho-

mais, Howard, J. H. Thomas, Jones, Kilgour, Crabb, Riggs, Hilleary, M+«Mahon,—37, .
- So it was determined jn the negative. A '
The question was then put that the house eoncur in the report of the committée and adopt the.
order therein contained. The yeas and nays being required, appeared as fatow : , '
ArFIRMATIVE.~Mr, Speaker, Messts. Mjllard, Neale, Blackistone, Caulin‘,‘kooﬂ; Woesthihgton;




